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Pursuant to 5 U.S.C. § 553(e) and 49 C.F.R. §§ 106.55(c) and 106.95, the American
Chemistry Council (“ACC”), the American Fuel & Petrochemical Manufacturers (“AFPM”), the
American Petroleum Institute (“API”), the Chlorine Institute, Inc. (“CI”), the National
Association of Chemical Distributors (“NACD”), The National Industrial Transportation League
(“NITL”), the Society of Chemical Manufacturers and Affiliates (“SOCMA?”), The Sulphur
Institute (“TSI”), the U.S. Clay Producers Traffic Association, Inc. (“USCPTA”), and The
Fertilizer Institute (“TFI”) (collectively, the “Petitioners™) hereby petition the Pipeline and
Hazardous Materials Safety Administration (“PHMSA”) to commence a rulemaking proceeding
to modify existing rules and to adopt new rules that explicitly prohibit any person from requiring
compliance with tank car specifications that are different from those in applicable regulations,
except as authorized by a special permit. The requested rule changes would affect 49 C.F.R.
Parts 107 and 179. As described herein, the proposed rules are desirable to remo‘ve any doubt
that PHMSA has fully exercised its statutory authority to establish national tank car safety

standards to the exclusion of all other entities, including the Association of American Railroads



(“AAR”), which has in the past and may in the future attempt to impose standards that deviate
from PHMSA’s regulations. The overarching purpose of this Petition is to establish
unequivocally that DOT, not AAR, has been vested with the exclusive authority to determine
what tank car standards are in the public interest and that the AAR has no authority to require
compliance with different standards.

In light of the filing requirement of 49 C.F.R. § 106.95, the Petitioners are submitting this
Petition to both the Office of Chief Counsel and the Standards and Rulemaking Division.
Nevertheless, because the two rule changes requested herein are closely related and arise from
the same legal and factual background, the Petitioners have presented them in this consolidated
Petition.

This Petition contains all information required by 49 C.F.R. § 106.100(a) and optional |
information described in § 106.100(b). Part I identifies the interest of Petitioners in this matter.
Part II sets forth the text of the proposed modifications and additions to the rules, accompanied
by a brief description. Part III summarizes the purpose of the proposed rules. Part IV provides
relevant historical context. Part V addresses PHMSA’s legal authority and imperative to grant
this Petition. Part VI provides support that specifically pertains to the requested modifications to
Part 179. Part VII similarly provides support that specifically pertains to the proposed additions
to Part 107. Part VIII provides optional supporting information, pursuant to 49 C.F.R.

§ 106.100(b), that pertains to both sets of proposed rules.
I Identity and Interest of Petitioners.

ACC is an industry association that represents America’s leading chemical companies.

ACC’s 143 members produce and manufacture a wide variety of chemicals and related products

that are essential to supporting modern life in the U.S. and around the world. Chemistry and the



products derived from it protect our food supply, enable fresh air and water, ensure safe living
conditions, and provide access to efficient and affordable energy sources and lifesaving medical
treatments in communities across the globe. ACC is committed to improved environmental,
health, and safety performance through Responsible Care®, common sense advocacy designed to
address major public policy issues, and health and environmental research and product testing.

AFPM represents approximately 400 refiners and petrochemical manufacturers. AFPM
members account for more than 97% of U.S. refining capacity and virtually all petrochemical
manufacturing facilities. AFPM’s members produce gasoline, diesel, jet fuel, and the
petrochemical building blocks that are needed for medical devices, clothing, computers and cell
phones, and the products that make modem life possible. AFPM’s members own and lease tens
of thousands of tank cars and have invested more than two billion dollars in tank cars that
comply with PHMSA’s tank car standards.

API represents over 660 oil and natural gas companies, leaders of a technology-driven
industry that supplies most of America’s energy, supports more than 9.8 million jobs and 8
percent of the U.S. economy, and, since 2000, has invested nearly $2 trillion in U.S. capital
projects to advance all forms of energy, including alternatives. API and its members are
dedicated to meeting environmental requirements, while economically developing and supplying
energy resources to meet consumer needs.

CI is a 190-member, not-for-profit, trade association of chlor-alkali producers worldwide,
as well as packagers, distributors, users, and suppliers. The Institute’s North American Producer
members account for more than 93 percent of the total chlorine production capacity of the U.S.,

Canada, and Mexico. Chlorine and related chemicals, including caustic soda, sodium



hypochlorite and hydrogen chloride, are used throughout the U.S. economy and are key to the
protection of public health.

NACD has more than 440 member companies. These companies are vital to the
chemical supply chain providing products to over 750,000 end users. They make a delivery
every six seconds while maintaining a safety record that is more than twice as good as all
manufacturing combined. NACD members are leaders in health, safety, security, and
environmental performance through implementation of Responsible Distribution, established in
1991 as a condition of membership and a third-party verified management practice.

NITL was founded in 1907 and is one of the oldest and largest national associations
representing companies engaged in the transportation of goods in both domestic and international
commerce. NITL members include shippers and receivers of goods of all sizes, third party
intermediaries, logistics companies, and other entities involved in the transportation of goods.
Many members of the NITL are engaged in the transportation of products in tank cars via rail,
and these tank cars are customarily owned or leased by such members. Consequently, NITL has
a strong interest in regulations applicable to tank cars.

SOCMA is dedicated to specialty chemical manufacturers, distributors, and affiliated
service providers. Since 1921 SOCMA has represented a diverse membership of small, medium,
and large chemical companies located around the world bringing world-class support uniquely
tailored to enhance the operational excellence of our member companies. SOCMA is the only
U.S.-based trade association dedicated solely to the specialty chemical industry, making it the
leading authority on this sector.

TSI is an international, non-profit organization established in 1960. With its 62 member

companies, TSI is the global advocate for sulphur, representing all stakeholders engaged in



producing, consuming, trading, handling or adding value to sulphur. TSI seeks to provide a
common voice for industry and to promote leading practices in the handling and transportation of
all sulphur products while protecting the environment and communities in which TSI members
operate.

USCPTA represents the nation’s clay producers, who transport commodities by tank car.
The USCPTA is a voting member of the AAR Tank Car Committee.

TFI represents the nation’s fertilizer industry including producers, importers, retailers, -
wholesalers and companies that provide services to the fertilizer industry. TFI members provide
nutrients that nourish the nation’s crops, helping to ensure a stable and reliable food supply.
TFD’s full-time staff, based in Washington, D.C., serves its members through legislative,
educational, technical, economic information and public communication programs.

The Petitioners’ members depend on the nation’s railroads for the safe, efficient, and
secure transportation of several hundred million tons of products each year. These members own
and/or lease thousands of tank cars to enable the rail transportation of their products across the
country. Consequently, they are greatly affected by the regulatory framework applicable to rail
tank cars, and, particularly, by PHMSA’s regulation of tank cars. The rules proposed in this
Petition would directly impact Petitioners and their members by fostering uniformity in the
nation’s tank cars, reducing uncertainty, and ensuring that changes in tank car standards are
subject to normal regulatory processes.

Some of the Petitioners also are voting members of the AAR Tank Car Committee
(“TCC”). As such, they have witnessed first-hand the actions of the TCC described herein that

have given rise to the need for this Petition. AFPM has made numerous requests for a voting



seat on the TCC, which AAR has denied, citing a need to maintain a majority of rail carriers on
the committee.
II. The Language of the Proposed Rules.

With this Petition, Petitioners are requesting that PHMSA institute a proceeding to adopt
rule changes to 49 C.F.R. Parts 107 and 179. The proposed change to Part 179 would establish
what is already inherent in the statute, that a person may not require compliance with tank car
specifications that differ from those established in PHMSA regulations, except as allowed
through the special permit process proposed by further modifications and additions to Part 107.

In particular, this proposal would amend 49 C.F.R. § 179.1(b) by adding the underlined
language shown below:

(b) Except as provided in paragraph (c) of this section, tank car tanks and other

tank car package components to which this part is applicable, must be built to the

specifications prescribed in this part. No person may require, by contract, rule, or

otherwise, that such tank car tanks or tank car package components to which this

part is applicable be built to different specifications from those prescribed in this

part, except pursuant to a special permit granted in accordance with Section
107.129 of subchapter A.

As discussed in more detail herein, in recent years, the AAR has attempted to use its railroad
members’ majority control of the TCC to adopt certain tank car standards that differ from
PHMSA hazmat packaging specifications and to require industry-wide compliance with those
specifications through the AAR Interchange Rules to which all shippers must agree if they ship
by rail in North America. Such unilateral AAR action effectively usurps PHMSA’s role and the
Administrative Procedure Act (“A?A”) protections that apply to PHMSA actions. The proposed
additional text in § 179.1(b) is intended expressly to preclude any person, and particularly the
AAR, from by-passing APA protections through requirements that tank cars comply with

standards that differ from PHMSA hazmat packaging specifications. Although the proposed rule



